RULES AND REGULATI ONS
TI TLE 58. RECREATI ON
PENNSYLVANI A GAM NG CONTROL BOARD
[58 PA. CODE CHAPTER 438]
Response to Public Comment
Subpart B. LI CENSING REG STERI NG CERTIFI YI NG AND PERM TTI NG

CHAPTER 438. LABOR ORGANI ZATI ONS

§ 438.1. Definitions

Comment :

The draft regul ations also sweep too broadly in terns of
whi ch individuals nmust register. The first part of the
definition of “labor organization agent” properly confines the
definition to those who are authorized to represent the
organi zation in “any enploynent matter relating to enpl oyees who
are enployed by a licensed gamng entity.” The second part of
t he definition, however, is not so confined. It would extend
the registration requirenment to any “who undertakes on behal f of
t he | abor organi zation to pronote, facilitate or otherw se
i nfluence the rel ations between the | abor organi zation and a
licensed gamng entity.” This is broad enough to include casino
enpl oyees who act as part of a union’s in-plant organizing
commttee or as shop stewards under a collective bargaining

agreenent. It also would extend to a union’s conmunity



supporters, including religious and conmunity | eaders. For

i nstance, a governnent official who “facilitated” relations

bet ween a union and a casino would have to register. A nationa
religious figure who made an appearance in order to encourage
enpl oyees to consider unionization would thereby “pronote”

rel ati ons between a union and a casino and woul d thereby becone
obligated to register.

Response:

The Board declines to accept this coment. This definition
only applies to individuals who are “authorized to represent” or
are acting “on behalf of” a |abor organi zation representing
enpl oyees at a licensed facility. This regulation does not
apply to organi zing activities.

Comment :

A simlar over breadth problemexists with respect to the
definition of “labor organization officer.” The definition
i ncludes officers who may have nothing to do with the
representation of gam ng enpl oyees. For instance, UN TE HERE
I nternational Union has a very large General Executive Board
with over 70 individuals fromthe United States and Canada
sitting on the Board. Registration of all of these would be an
unr easonabl e burden — both on the | abor organi zation and on the
PGCB staff. The draft regul ations should therefore be revised

to confine registration only to those union officers, enployees



and agents who performsignificant functions in the gam ng
i ndustry.
Response:

The Board has nodified this definition to limt its
applicability to nenbers of an executive board or simlar
governi ng body to those who may exercise any authority,

di scretion or influence with regard to any matter relating to
enpl oyees who are enployed in a licensed gaming facility.

8 438.2. Labor organization registration

Comment :

The tenporary regul ations provide for the registration and
permtting of both individual |abor organization personnel and
of | abor organi zations thenselves. The permtting of |abor
organi zations runs afoul of the National Labor Relations Act, 29
U.S.C. 88 151 et seq. Section 7 of the NLRA 29 U S.C. § 157,
gi ves enpl oyees the federally-protected right to select the
| abor organization of their choosing to represent them The
States may not infringe this right. They may not inpose a
permt condition on the ability of a |abor organization to serve
as the collective bargaining representative for private-sector
enpl oyees covered by the NLRA. In sensitive industries |ike
gam ng, the States may require individual |abor organization
personnel to register, in order to keep out undesirable

i nfluences. Therefore, the part of the draft regulations that



woul d require | abor organizations, as entities, to register and
obtain permts is preenpted by the National Labor Rel ations Act
and shoul d be del et ed.

Response:

Wil e we do not agree that the Board | acks the authority to
regi ster | abor organizations, it was not the Board s intent to
establish a conplex registration process. Accordingly, this
section has been revised to clarify the Board’ s intent that
| abor organi zations that represent enpl oyees at |icensed
facilities sinply have to notify the Board and provide m nim
identifying information. Additionally, the fee requirenent has
been dropped and subsequent filings are only required when
i nformati on has changed.

Comment :

As drafted, these regul ations appear to interfere with
rights protected under the National Labor Relations Act and
related federal |aws. Those |aws provide for the exclusive and
conprehensi ve regul ati on of significant aspects of | abor-
managenent relations, and do so in a manner that neither
anticipates nor permts the addition of a state admnistrative
regul atory body.

Response:

See the response to the precedi ng conment.



Comrent :

AFSCME has a concern that the PGCB does not have the
authority to pronul gate regul ati ons regardi ng | abor
organi zations. Indeed, the grant of authority cited is the
generic provision that the Board shall have “such other powers
and authority necessary to carry out its duties and the
objectives of this part.” 4 P.C.S. 8§ 1202(a). Notw thstanding
the very specific grants of power to the Board to “investigate,”
“register,” “license,” and “permt” potential enployees of
gam ng establishnments and purveyors of slot machines, there is
no reference in the Gaming Act to the regul ati on of |abor
organi zations. In fact, one of only mentions of |abor unions or
col l ective bargaining agreenent in the Gam ng Act is the
provi sion at section 1510(b) which requires |icensed enpl oyers
to give preference in hiring to current enployees and those who
are covered by a collective bargaining agreenment. In contrast,
the legislation creating the Casino Control Act, in New Jersey,
specifically authorizes the Casino Control Comm ssion to
regul ate | abor organi zations that seek to represent enpl oyees
who are enployed in gamng facilities. That specific grant of
power, along with an extensive |egislative history regardi ng how
best to prevent infiltration by organized crinme in the casino
i ndustry, were relied upon by the United States Suprene Court in

uphol di ng New Jersey’s regul ation of |abor organi zations. The



PGCB has neither a specific grant of power to the Board to
regul ate | abor organi zations, nor does it have any |egislative
history to support the Board' s attenpts to regul ate | abor

unions. Therefore, the proposed regulation is ultra vires as it

is beyond the scope of the Board s authority. For many of the
same reasons, the proposed regulation is likely to be struck
down as preenpted by National Labor Rel ations Act.

Addi tionally, assumi ng the Board persists with these
regul ati ons; AFSCME has concerns regardi ng which organi zati ons
are subject to the regulations. The definition of |abor
or gani zati on, which appears to borrow selectively fromthe
Nati onal Labor Relations Act, is far fromclear. |If the intent
is to regulate those unions which represent or seek to represent
t he enpl oyees of a “licensed gamng facility” then the
regul ations should say that. As drafted, it is unclear to whom
the regul ations apply. There is no justification for requiring
all entities of a | abor organization to be subject to regulation
by the Board. For exanple, if a local union is the bargaining
agent for enployees at a licensed facility and that | ocal
regi sters, why should the Council, Joint Board and the
I nternational Union, with which the local union is affiliated,
be required to register as well? To require this is unduly

burdensonme and unjustified.



To require every | abor organi zation, agent and pri nci pal
enpl oyee to be “permtted’ is not authorized by the statute. As
not ed above, the Gam ng Act authorizes licensing and permtting
of licensed ganming entities, suppliers, manufacturers, and
gam ng enpl oyees. |Its scope does not extend to | abor
organi zati ons which represent or seek to represent enpl oyees of
i censed gam ng establishnents. There is no justification to
support a regulation requiring officers and enpl oyees of | abor
unions to obtain “permts” and as such the proposed regul ati ons
shoul d be rejected.

Response:

The Board declines to accept this comment.



