RULES AND REGULATI ONS
TI TLE 58. RECREATI ON
PENNSYLVANI A GAM NG CONTROL BOARD
[58 PA. CODE CH. 441]
Response to Public Comment
Subpart C. SLOT MACHI NE LI CENSI NG
CHAPTER 441. SLOT MACHI NE LI CENSES

8 441.19. Licensing hearings for slot nachine |licenses.

Coment :

8 441.19(c)(2) - Is the order of statutory sections listed
here intended to reflect the order of hearings? In other words,
after the Conditional Category 1 hearings, will all Category 1
heari ngs be conducted, followed by Category 2 and then Category
3 or will the non-conditional categories be m xed?

Response: The Board will announce the order and dates of the
i censing hearings for each category of |icensure. The order of
the presentations within each category of hearings will be

determ ned randon y.

Coment :

8§ 441.19(d) - States that "[t]he Board will allot each
applicant a specified tinme for its presentation.”™ The Isle
recogni zes the Board's desire not to specify the amount of
time allotted in the regul ations. However, issues of time
are essential to the process and an applicant's
preparation for the hearing and deci si ons about the content

and manner of its presentation to the Board. WII each



applicant (or at |east each applicant in a conpetitive
groupi ng) have the same amount of time? What will that
amount of time be? How will questions by the Board or its
Chi ef Enforcenent Counsel inpact the allotted tine?
Assum ng these issues are not addressed in the regulations,
t he Board shoul d establish a prehearing conference process, to
occur sufficiently before the deadline for the applicants’
menor andum at which these types of issues could be resolved.
Additionally, Section 441.19(d) should direct that the order
of applicants' presentations within a conpetitive grouping
will be determ ned randomy. Applicants whose hearings wil
be after their conpetitors will have a significant advantage
and the ability to adjust (within the confines of Section
441.19(n)) their presentations to account for issues or
information raised at earlier hearings. The significance of
t hi s advant age makes random sel ecti on —and not al phabeti cal
orderi ng —necessary.
Response: The Board is sensitive to the issue of
confidentiality, as well as the burden of providing the required
i nformati on and docunents. The Board will review and consi der
t hese recomendations and will make a final determnation at the
pre- heari ng conference.
Comment :

8 441.19(d) - In the interest of fairness and equality, we

suggest this provision should be revised as follows: "The Board

will allot each Applicant an equal anmount of time for its



presentation.”

Response: The Board intends to all ow each applicant the sane
anount of tinme for their presentations.

Comment :

8§ 441.19(h)(14) - Howis it contenplated that “areas of
deficiency” as referenced in this section wll be comuni cated
to the applicants and in what tine frame? WII| there be advance
notice? WII these include character issues? WII any reports
be public and available to all applicants?

Response: The “areas of deficiency” will be brought to an
applicant’s attention prior to the commencenent of the |icensing

heari ngs, and these communi cations will renmain confidential.

Coment :

8 441.19(j) — Requires that the applicant file with the
Board and serve on all applicants seeking the sanme category of
i cense a menorandum that identifies all of the evidence that
the applicant intends to use in support of its presentation
before the Board. This menorandum nust be filed "no later than
30 days before the first scheduled licensing hearing in the
category of license for which the applicant has filed an
application.” Gven the scope and conplexity of the evidence
that an applicant nust prepare to present to the Board, KRP
respectively requests that Section 441(j) be revised to require
the applicant to file this nmenorandumno | ater than 10 days

before the first scheduled |icensing hearing in the category



of license for which the applicant has filed an application.
Such a revision would be consistent with the goal of affording
both the Board and the other applicants for the sane category
of license the opportunity to review the evidence the
presenting applicant intends to put forth well in advance of
the hearing, while at the sane tine affording the presenting
appl i cant adequate tine and greater flexibility to develop its
evidentiary record and ensure that such record is conprehensive
and up-to-date.
Response: The Board declines to accept this conment.
Conmment :

8§ 441.19(j) - W believe the obligation to provide a "copy
of each docunent to be proffered" to each conpetitor prior to
t he hearing unworkable. Each Applicant will be forced to
provi de conpetitors its entire Category 2 application as well as
any additional information it seeks to introduce at the

I icensing hearing. This because the Applicant has "proffered”

N

its application to the Board. In HSP's case, the Category
applications of HSP and its affiliates exceeded 15 banker's
boxes. Each applicant will therefore be serving thousands upon
t housands of pages upon its conpetitors, which for Category 2
applicants translates into service on 14 entities. Even if
[imted to Phil adel phia conpetitors; five Applicants are

i nvol ved. The purpose of licensing hearings is twdfold: (1) to



all ow Applicants to denonstrate their eligibility and
suitability for licensure; and (2) to provide the Board with
an opportunity to question Applicants regarding the sane.
Requiring Applicants to submt a copy of their entire
presentation and application to conpetitors does not further

t hose purposes. The proposed rule also presents a |l ogistica
problemw th the required service of these thousands of
docunents. We believe the licensing process would be better
served by maki ng the non-confidential/proprietary portions of
the Applications available at the Board' s offices for

i nspection, review and copying at the expense of the party
seeking the information. (Copying could be performed by an
outside vendor). Alternatively, a passcode-protected website
coul d be established where conpetitor Applicants could view non-
confidential filings upon approval by the Board. The bul k of
the Category 2 Application (excluding the PHDF' s and PA

Suppl enents) is neither confidential nor proprietary and shoul d
be made available to the general public as well as conpetitors.
| ndeed, in our observation of the Public |Input Hearings,
Appl i cants made public nmuch of their application, including
portions of marketing plans, revenues estinmates and ot her
typically proprietary informati on. W believe the PGCB shoul d
invite Applicants to designate those portions of their

applications they consider confidential or proprietary and,



foll owi ng consideration of these comments and a ruling fromthe
Board, the non-confidential/proprietary information should be
made public. Finally, we believe the Board should adopt sone
procedure to officially seal those portions of the Application
and ot her docunents that actually are confidential.
Response: The Board is sensitive to the issue of
confidentiality, as well as the burden of providing the required
informati on and docunents. The Board will review and consi der
t hese recomrendati ons and will make a final determnation at the
pre- heari ng conference.
Comment :

8 441.19(m) - This subsection allows an applicant to
desi gnate reports and exhibits as confidential, and to seek
the opportunity to present such confidential information to the
Board in closed deliberations. The provision is generally
acceptable, but in conpetitive Category 2 subsets there is an
additional need to ensure that the applicants are on an equa
footing, and that the confidentiality provisions have not been
erroneously or inproperly enployed in an attenpt to thwart the
conmpari son process in Section 441.19(0o). This is another
i ssue that could be addressed through a prehearing conference
procedure, whereby the applicants could exchange a |ist of the
type of information they plan to designate as confidential and
could discuss with a hearing officer whether that

confidentiality had al ready been wai ved or was ot herw se

i nappropriate. Further, the Isle suggests that the Board adopt a



process for handling proprietary information, enployed by other
Commonweal t h agenci es, under which counsel for the conpetitive
Category 2 applicants, and their experts, would have access to
confidential information and the ability to present conparisons
regarding it to the Board (in the closed deliberations specified
in subsection (0)(4)) upon signing a proprietary order and
commtting to adhere to the rules and requirenents for the

saf eguarding of the information set forth in that order

Response: The Board is sensitive to the issue of

confidentiality, as well as the burden of providing the required
i nformati on and docunents. The Board will review and consi der

t hese recomrendati ons and will make a final determnation at the
pre-hearing conference.

Comrent :

8 441.19(0) - The conparative process established by this
subsection is vital to both the applicants' full and fair
opportunity to be heard and the Board's ability to make the
licensure decisions it is required to nmake under the Act.
Because of its inportance, the applicants' opportunity to nmake
such conpari sons nust be neaningful, which will depend primarily
on two factors: (1) access to information; and (2) tine. The
I sl e's comment on subsection (n) and ensuring an equal footing
anong applicants as to confidentiality is one exanple of the need
for access to information. However, nore generally, the

applicants in a conpetitive grouping need nore access to each

other's applications in order to be able to conduct necessary



conparisons. As discovery is not envisioned by the regul ati ons,
full access to all application materials (except those precluded
by Section 1206 of the Act) is a reasonabl e conpronm se assum ng
the proprietary information process suggested above is

est abl i shed.

Turning to the tine factor, the anount of tinme permtted for
filing the conparison notice in Section 441.19(0)(2) and the
reply notice in subsection (0)(3) are sinply inadequate.
Assum ng that the vast mgjority of the information on which an
appl i cant can nmake a conparison will cone fromthe nenorandum
required by subsection (j), applicants will have a nere 10 days
to review the opposing applicants' nenoranduns (which are
expected to be volum nous), identify conparative issues,
potentially find and enpl oy various experts but, at a m ni num
have al ready-retai ned experts revi ew the nmenoranduns' data and
devel op their anal yses and reports and/or anticipated testinony,
and conplete and finalize the filing wth the Board. A simlar
| evel of activity is required to occur within 10 short days for
the reply notice. Isle of Capri strongly urges the Board to
extend these tine periods. Beyond these overarching concerns,

the Isle notes the foll ow ng:

. I n subsection (0)(3), the three references to
"paragraph (1)" should be to paragraph (2); and

. Subsection (0)(2)(iii) should be clarified as to its
reference to Section 441.19(j) so as to nmake clear that



any docunentary evidence to be used in a conparison
nmust be filed with the conparison noti ce.

Response: The Board believes the tine periods in the proposed
regul ati on are reasonable. Section 441.19(0)(3) has been
anended to reference paragraph (2). Section 441.19(0)(2) has
been anmended to require applicants presenting conparative
testinmony, to serve a copy of the notice and any docunents or
evi dence supporting their conparative review on the Board and
the on the applicant to whomthe conparison is bei ng nmade.
Comment :

8 441.19(0) - This section allows an applicant, in certain
ci rcunstances, to present evidence during its licensing hearing
whi ch sets forth a conparison between the applicant and ot her
applicants within the sane category. Downs Raci ng believes that
while this conparative process may be appropriate for
conpetitive licenses, it is not relevant or appropriate for
non-conpetitive Category 1 |licensees. Downs Raci ng conmends the
Board for recognizing the distinction between the rel evance of
conparative information in the context of conpetitive and non-
conpetitive |licenses and prohibiting the introduction of such
conparative evidence in Category 1 licensing proceedi ngs. (See
Section 441.19(o0) "Wth the exception of Category 1 applicants,
Response: The Board agrees with this comment.

Comrent :

8 441.19(0) - |Is the process provided for in this Section

intended to be in lieu of intervention by one applicant into the



heari ng of another applicant, or will applicants be permtted to
intervene in other applicants’ hearings in addition to providing
“conparative” evidence in their own hearings under this Section?
Response: The conparative review process wll provide the
Category 2 applicants with the opportunity to be heard with
respect to the conpeting applicants.

Coment :

§ 441.19(0) - As currently witten, Section 441(o) allows
appl i cants, except for those applying for a Category 1 license,
the opportunity to "present evidence which sets forth a
conpari son between the applicant and other applicants within the
same category" using the standards and criteria that are set
forth in Sections 441(f), 441(g), 414(h) and 441(i). Section
441(0) is both unnecessary and confusing to the |licensing hearing
process. KRP respectfully submts that it is solely the
responsibility of the Board to review and conpare the nerits of
applications for slot nmachine |licenses using the standards and
criteria that the Board has promul gated, and al so t hrough
i nvestigations into the backgrounds, strengths and weaknesses of
t he various applicants (conducted by the Board' s Bureau of
| nvesti gations and Enforcenent and the Pennsylvania State
Police), as necessary. Critically, the applicants thensel ves
are limted in their ability to offer neaningful conparisons
because of their lack of access to the type of information

avai l able to the Board, which information is required to nmake

10



any sort of informed and valid conparison. As a result, any
conparisons that the applicants could make woul d be superficia
and uninformed. Further, allow ng an applicant to nmake a
conpari son between itself and the other applicants could easily
result in hearing testinony that is without decorum Finally,
Section 441(0) is contrary to the Board' s prior practice of
prohi biting applicants from"coment[ing] on or referenc[ing] any
ot her applicant for licensure" (see Public Input Hearing Rules
and Code of Conduct for Operator Applicants, Itemb5).
Accordingly, for the above reasons, KRP respectfully requests
that the Board strike Section 441(0).
Response: The Board declines to accept this conment.
Coment :

8§ 441.19(0) - The proposed regul ations perm tting
applicants to critique other applicants are, we believe,
i nappropriate. They will lead to uncertainty as to how to
proceed and, nore inportantly, dimnish the entire process. As
the Public Input Hearings denonstrated, Applicants are capabl e
of pointing out the distinguishing aspects of their project and
hi ghli ghting the perceived defects of their conpetitors w thout
specifically identifying the conpetitors by name or specifically
attacking their project. Since the rules for those hearings
prohi bited direct conparison, this was done at the Public I|nput

Hearings with a high degree of professionalismand civility.

11



The draft regul ations, on the other hand, create an
adversary proceedi ng where Applicants will be conpelled to
sharply criticize their conpetitors and their proposed projects.
It should be expected that expert opinion testinmony will be
offered not only on technical issues such as traffic and
access, but also on architecture, interior design, corporate
managemnment capabilities, marketing plans and ot her subjective
criteria. Inviting applicants and their |awers to devise and
present reasons why their conpetitors should not receive a
license will, we believe, lower the tone of the entire
proceedi ng and introduce little relevant information which has
not al ready been discovered by the Board's investigators. W

al so believe that the proposed process will render the hearings
unmanageabl e. Each applicant that is the target of criticism
will no doubt seek to rebut. Mreover, as a defensive neasure,
each applicant will be forced to take an adverse position vis-a-
vis all of its conpetitors. In short, the entire process will be
significantly expanded in both time and scope. |If the Board
concl udes that the presentation of conparative evidence nust be
permtted, we suggest that conparisons be done only in witten
formas provided in subsection (0)(2). Applicants should be
prohibited fromcalling witness to testify regarding the
eligibility or suitability of other Applicants. If the

conparative evidence is so limted, there should be no need to

12



present conparative evidence in closed deliberations as

provi ded in subsection (0)(4). As such, this subsection should
be del eted. W al so suggest that subsection (0)(2) should be
revised to provide that the conparative evidence nust be
provided no later than 30 days prior to the comencenent of the
first scheduled licensing hearing in order to be consistent with
proposed Regul ation Section 441.19(j). In addition, a copy of
the notice relating to the conparative evidence (and reply
notice, if applicable) should be served on all Applicants
seeking the same category of license rather than just the
appl i cant about whomthe evidence will be presented. The
category, however, should be Iimted to those actual conpetitors
e.g. Phil adel phia candi dates for a Category 2 License, not al
Cat egory 2 applicants.

Response: The Board declines to accept this conment.

Coment :

8 441.19(0)(3) - Is the reference here to “paragraph (1)~
intentional or should that reference be to paragraph (2)
instead? In addition, when a “reply notice” is filed under this
section, does it becone part of the record of the applicant
agai nst which it is directed?

Response: Section 441.19(0)(3) has been anended to reference
paragraph (2). A reply notice becones part of the official

record.

Comment :

13



8§ 441.19(p) - Under this section, it is left to the Board's
di scretion to determ ne whether an applicant will be allowed to
present its evidence at the hearing using oral presentation,
docunentary evi dence, or sone conbination of the two nethods. As
an initial matter, KRP respectfully submts that an applicant
for a license should be allowed to present its evidence in the
nmethod it believes will be nost effective. In addition, as
Section 441(p) is currently drafted, it is unclear how the Board
w Il make this decision. Section 441(p) does not indicate
whet her an applicant will be given the opportunity to present to
the Board its argunments for why it should be allowed to present
evidence in a particular form KRP respectfully requests that
the Board revise this section to renove the reference to the
Board's discretion, or, in the alternative, to provide both the
specific criteria the Board will use to guide its decision
regarding the formof evidence, as well as a procedure an
applicant may use to present to the Board its argunents
concerning why it should be allowed to utilize a particular
nmet hod of presenting its evidence.
Response: The Board will exercise its authority to control and
direct the progression of the licensing hearings. The
procedures for the licensing hearings will be addressed at the

pre- heari ng conferences.

Coment :

8 441.19(p) - We believe that the Board should notify an

14



Applicant at |east fifteen days prior to the |licensing hearing
if it is to be prohibited frompresenting any evidence set forth
in Applicant's nmenorandum submtted pursuant to subsection (j).
This will allow an Applicant to revise its presentation.

Response: Procedures for the licensing hearings will be
addressed at the pre-hearing conferences.

Comment :
8 441.19(q) - In addition to questioning wtnesses offered
by the applicant, will the Board be able to call its own

W t nesses?

Response: Section 441.19(q) has been anended to all ow the Board
to call and question its own w tnesses.

Comrent :
8§ 441.19(t) - Permts applicants to file a brief within 10

days of "the conpletion of the evidentiary record with respect to
all applications within its category." The Isle seeks
confirmation that the brief is due after the closing of the
record for all Category 2 applications, and not the conpetitive
subsets (Pittsburgh, Philadel phia, at-large) of applications.
Additionally, again, Isle of Capri urges the Board to afford
applicants nore tinme to prepare their briefs. Assum ng the
applicants can obtain an expedited transcript, they wll

i kely have eight days to review a volum nous record and
prepare their briefs. Also, if the 10 days runs fromthe

closing of the record of the entire category of applicants,

15



t hose applicants with hearings later in tine will be penalized
with an effectively shorter period of time to conplete their
briefs.

Response: Section 441.19(t) has been anended to require that al
briefs for Category 2 applicants will be due ten (10) days after
the conpletion of all of the licensing hearings of their sub-

cat egory.

Coment :

8§ 441.19(v) - This provision states that applicants w |
have the opportunity to engage in oral argunment before the
Board. Like Section 441.19(d), additional detail about the
oral argunment in advance of the process would be hel pful to
applicants, particularly in regard to conpetitive subsets of
Category 2 applications. For instance, will the oral
argunents be with all applicants in a subset? WII applicants
be able to reserve time for rebuttal? Or will the applicants
argunents be separate, unilateral arguments directly with the
Board? If not addressed in the regul ations, these issues
shoul d be addressed in a prehearing conference.
Response: The procedures for oral argument will be addressed at
the pre-hearing conferences. Applicants will be limted to
addressing only other applicants in their sub-category during
oral argument. Applicants will not be allowed to reserve tine
fromtheir oral argument for rebuttal
Comment :

8§ 441.19(w) - Is it presently contenplated how the fina

deci sion and order will be structured? WIIl there be a single

deci sion and order for each Category or will there be separate

16



deci sions and orders regardi ng each applicant? The difference
here may affect appellate rights in that a single order could

i kely be appeal ed by any of the applicants inpacted by it,
whereas that may not be the case if the orders are issued
individually. This also may have an inpact on whether or not
intervention would be required in order to protect all necessary
appel l ate rights.

Response: The Board intends to issue |icensure decisions by sub-
category for the Category 2 applicants.

Comrent :

8 441.19(w) - The Isle respectfully suggests that the
Board clarify this subsection, concerning its decision on the
applications, in two inportant respects. First, the
regul ati on could be read to suggest that the Board intends to
i ssue one final order addressing all applications in all
categories. Such an approach is not mandated by Section 1301
of the Act, and could |l ead to unnecessary del ays i npacting
all successful applicants upon an appeal being filed by one
or a few applicants. Second, the Board should clarify that,
upon issuing its decision as to the applications in a
conpetitive subset of Category 2 applications, it wll
consolidate the dockets for those respective applicants. If the
Board does not declare its intent to consolidate such dockets in

advance of the hearings, the affected applicants will be forced

17



to file defensive interventions in order to protect their appea
rights. 1In conpetitive subsets of Category 2 applications, the
| osing applicants will need to appeal both the denial of their
applications and the granting of the successful application.
Absent consolidation prior to the issuance of the Board's
order, the losing applicants will not have access to the record
in the successful applicant's proceeding. Absent, a declaration
by the Board in advance of its intent to consolidate, the parties
will have no option but to seek to intervene. |Isle of Capri
recogni zes the draft regulations' attenpt to avoid such a
scenario with the conparison process in subsection (o), and
bel i eves the approach to be generally reasonabl e. However, the
approach will be undermned if the consolidation issue is not
clarified.
Response: The Board intends to issue |icensure decisions by sub-
category for the Category 2 applicants.
Comment :

8§ 441.19(x) - We believe that the cross-reference therein
should be to 8§ 494.8 rather than § 494.7.
Response: The Board declines to accept this conment.
Commrent :

8§ 441.19(z) - W oppose the proposed intervention
regul ations. Qur objection is based both on substantive and

procedural grounds. Wuld be interveners have already been

18



granted the opportunity to express their views through the
Public I nput Hearings and the associ ated opportunity to provide
witten cooments to the Board through June 2, 2006. Thus, their
position is abundantly "on the record” Procedurally, if a person
is granted the right to intervene in the |licensing hearing, he
or it may be deened a party to the proceedings and thus obtain
appel late rights. Potentially, hundreds of interveners could
become parties through this mechanism which may del ay
t he inplenentation of the gam ng |egislation and frustrate the
process. As to the particular draft regulations, we believe the
10 day tinme period prescribed in subsection (z)(5) for response
to a petition to intervene is too short and suggest it be
doubled to 20 days. W have no objection to the Board all ow ng
individuals to submit witten comments in conjunction with the
i censing hearing as set forth in subsection (z)(6). W
believe that the witten subm ssion process wthout form
i ntervention adequately addresses the interests of any potentia
i ntervener.
Response: The Board declines to accept this conment.
Comment :

8§ 441(z)(2) - Allows a party to file a petition to intervene
in alicensing hearing for a slot nachine license if the party
has an interest which is "substantial, direct and i medi ate and

if the interest is not adequately represented in a |icensing

19



heari ng." While KRP understands and appreciates that the

I i censing hearings should be an open process, the regul ations as
currently drafted undermi ne efficiency and could result in an
evidentiary record that is unduly repetitive. KRP respectfully
requests that the I anguage in Section 441(z)(2) be revised to
read: "A person may file a petition to intervene under this
subsection if the person has an interest in the proceedi ng which
is substantial, direct and i nmedi ate, which is not adequately
represented in a licensing hearing, and which has not been
previously raised via prior testinony or witten subm ssions
before this Board.” KRP' s position is that, as a matter of

ef ficiency and to avoi d unnecessary burdens on both the Board
and the applicants, it is not necessary to give parties whose

i nterests have al ready been adequately represented as part of
the Public Input Hearings or other proceedings before the Board
the opportunity to intervene in an applicant’s |icensing

heari ng.

Response: The Board declines to accept this coment.

Comrent :

8§ 441(z)(6) - States that the participation of a person
granted the right to intervene in a licensing hearing will be
[imted to the subm ssion of witten statenents attested to under
oath "except where the Board determnes it is necessary to

devel op a conprehensive evidentiary record.” KRP notes two

20



potential problens with this provision. The first is that it is
uncl ear what standards the Board wll use to make their decision
on whether nore than a witten subm ssion is necessary. Second,
t he provision does not indicate what other nethods a party
intervening in a licensing hearing wll be allowed to use if the
Board determines that nore than a witten subm ssion is
necessary. As a result of this provision's current |anguage,
t he applicant whose licensing hearing is the target of the
intervention may not be given an adequate opportunity to contest
t he evidence presented by the intervening party. KRP respectfully
requests that, for the sake of clarity and to protect the ability
of applicants to adequately and thoroughly prepare for their
i censi ng hearings, the provision "except where the Board
determnes it is necessary to devel op a conprehensive evidentiary
record" be elimnated, or that it be substantially rewitten in
order tolimt its application and nore specifically define the
standards and criteria the Board will utilize in allow ng an
intervening party to present evidence through nethods other than
witten subm ssions attested to under oath.
Response: The Board declines to accept this conment.
Comment :

8§ 441.19(z)(6) - This subsection addresses the ability of
intervenors to participate in an applicant's hearing. The

regul ati on should require that intervenors who participate

21



t hrough the subm ssion of witten statenents nust provide the
statenents to the applicant sufficiently in advance of the
hearing so as to enable the applicant to respond.
Additionally, in conpetitive Category 2 subsets, the
intervenor's materials and the applicant's response thereto
should be filed in sufficient tinme for conpetitors to reviewthe
materials and respond if necessary or appropriate. For instance,
an intervenor's statenents could intentionally or unintentionally
bol ster an applicant's presentation and/or be utilized by an
applicant to submt new or additional information not

provided in the applicant's nenorandum whi ch the conpetitor
applicants would then have no way of addressing in conparison
filings or testinmony. Also, the regulation should nake cl ear
that an applicant's response to an intervenor, and any additi onal
conpari son materials from other applicants that such exchange nay
pronpt, are not limted by Section 441.19(n)'s evidentiary
[imtation. In the alternative, the intervenor should be required
to submit its witten statenent with its petition to intervene,
and the applicant's response thereto should be included with its

menor andum
Response: The Board declines to accept this coment.

Coment :

22



It is respectfully submtted that the Board decline the
pronmul gati on of certain aspects of 441.19(z) regarding
Intervention and instead consi der pronul gati on and
i npl enentation of alternative regulations as foll ows:

e The Board should hold hearings at each prospective

| ocation to allow | ocal comunity inpost.

e The input should be w de-ranging and should not be limted

by standards which may superficially appear reasonabl e but

whi ch prevent |ocal input on what is, in |arge neasure, a

political determ nation.

e The Board shoul d exerci se reasonabl e discretion in

deci di ng who may be excl uded.

e Interveners should be permtted to offer live testinony or

evi dence, as of right.

e The intervener should be able to submt an application to

be heard any time within 25 days of the date of the hearing

on a specific application.

e The Board shoul d schedule |ocal hearings with at |east 60
days notice to the applicants and to the |local conmunity to
allow all to prepare adequately to offer full infornmation

to the Board for proper consideration.

Response: The Board declines to accept this conment.

23



Comrent :

There is no provision for subpoena power. WII any be
provided? In addition to oral presentation in Section (v), wll
there be oral summation at the hearing? WII| there be opening
st atenent s?

Response: These issues will be addressed during the pre-hearing
conferences. The regulations will not contain a provision for
subpoenas.

Comment :

These rul es contenplate that the hearing will be conducted
by the Board. There is no reference to a Presiding Oficer.
WIIl that be the Chair? |If so, will the Chair then be
authorized to render all evidentiary and pre-hearing rulings, or
will that require full Board vote will all of the najority
configurations otherw se part of the voting requirenments in the
act?

Response: The Chairman of the Board has the authority, as the
Presiding Oficer, to render all evidentiary and pre-hearing
rulings, without a qualified majority of the other Board
menbers.

Comment :

MIRA has a general question regarding the application of
this section to a Category 1 applicant. Certain provisions
(such as 441.19(j), 441.19(t) appear out of place when applied

to a Category 1 applicant because such an applicant will not be

conpeting against other entities for a license. MIRA
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respectfully suggest that this section be restructured so that
provi sions applicable to Category 1 applicants are separated
from provisions applicable to all other applicants. Wile this
segregation may result in some redundancy, it will assist in
clarifying the rules for those applicants who are conpeting
agai nst one another and those applicants who nust sinply
establish their suitability for a |icense.

Response: The Board declines to accept this conment.

Comment :

W join in the comments submtted by HSP Gam ng, LP under
cover letter dated May 15, 2006 with the foll owi ng exception:
W believe that M. Airy should only be required to serve, if
applicable, a copy of its hearing nenorandum on Pocono Manor
investors, LP rather than all Category applicants.

Response: Category 2 applicants will be required to serve al
ot her applicants in their sub-category.
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