RULES AND REGULATI ONS
TI TLE 58. RECREATI ON
PENNSYLVANI A GAM NG CONTROL BOARD
[58 PA. CODE CHAPTER 403]
Response to Public Comment
Subpart A. GENERAL PROVI SI ONS

CHAPTER 403. BQOARD OPERATI ONS AND ORGANI ZATI ON

General Comments.

Comrent :

Section 1201(f) of the Pennsylvani a Race Horse Devel opnent
and Gaming Act (the “act”) is explicit about the najority
(qualified or regular) that nmust nmake certain deci sions under
the act. Wiile delegation to staff or individual nenbers nmay be
desirable for adm nistrative efficiency, we are concerned that
any staff action taken pursuant to the proposed del egati on and
energency order regul ations could be chall enged as contraveni ng
the legislature’s explicit will in section 1201(f). In light of
the explicit |anguage of section 1201(f), we believe that
authority for the Board to allow this del egati on nust be enacted
by the General Assenbly. To the extent that Board authority may
be properly delegated, the City believes that the Board shoul d
adopt clear standards for exercise of the del egated authority

under proposed sections 403.5 and 403. 6.



Response:
The Board declines to accept this coment. The Board
believes the criteria contained in this regul ation provide clear

st andar ds.

8 403.6. Energency orders.

Comment :

The Gty is concerned that municipal enforcement actions by
Cty departnments, including police, fire, licenses and
i nspections and public health, may be subject to chall enge by
t he proposed regul ati on 403.6(c), which would permt a tenporary
energency order, inter alia, “to preserve the public health
wel fare, or safety.” W believe it is inportant for the Board
to clarify that such actions should not be msinterpreted as an
attenpt to preenpt through administrative fiat inmportant core
muni ci pal functions. Any such preenption would be
m sinterpretation of both the Board' s authority and existing

law, and contrary to public policy.

Response:
The Board agrees that this regulation is not intended to

preenpt inportant core nunicipal functions.



Comrent :

We believe this regulation should be nodified to nmake it
clear that the burden of proof in initially seeking an energency
order is on the Ofice of Enforcenent Counsel. W also believe
that this regulation should require a standard of proof and
showi ng of irreparable harmon the Ofice simlar to that the
Board nmust find to sustain the O ders.

Response:

The Board declines to accept this coment. Section
403.6(c) clearly specifies the criteria that the Ofice of
Enf or cenent Counsel nust neet before the Executive Director wll

i ssue a tenporary emergency order.

Comment :

It is respectfully requested that the Board anmend 8§ 403.6
by adding provisions to clarify that the Executive D rector of
t he Board shall not have any supervisory authority over the
decisions of the Ofice of Enforcenent Counsel as to whether to
institute prosecutions or seek tenporary orders. Additionally,

t he Board should amend § 403.6 to create "walls of division"
bet ween the Executive Director and the Ofice of Enforcenent
Counsel which elimnate the appearance of bias. Alternatively,
it Is suggested that a nmenber of the Board be designated to sit

as the presiding officer over such energency order matters in



order to avoid the possible comm ngling of adjudicative and
prosecutorial functions.
Response:

The Board declines to accept this comment. Existing Board

regul ati ons adequately address this issue.

Comment :

Section 403.6(i) provides that the Executive Director or
their designee may sign subpoenas to secure the attendance of
wi t nesses and the production of docunents regarding the infornmal
heari ng contenplated by Section 403.6. It is unclear from the
| anguage of this section whether parties which are the subject
of an energency order nmay obtain subpoenas from the Director
Accordingly, this section should be clarified to provide that
parties who are the subject of an energency order and an
informal hearing related to that order have the ability to
obtain subpoenas issued by the Executive Director in
furtherance of the presentation of their case at the infornmal
hearing. This clarification ensures that fundanmental fairness
wll be applied to the proceedi ngs on behal f of persons subject
to the enmergency orders and provides that such a party wll
have the opportunity to fully and fairly present a defense to
the allegations | eveled against the party.

Response:



The Board declines to accept this comment.



